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1 emptio& vcnditio lit contradus ju- 
risgcntium . an vcro contradhis juris 
civilisS 

Lloniam inprimisrci propofitae ori- 

go invcftiganda cft: Idco & hic primo- 
Joco qu.xritur , An cmptio& vcnditioa 
jurcgcntium, an vcroa Jurccivili origi- 
ncm fuam traxcrit ? Prius , quod ni- 
mirum cmptio & vcnditio potius fit con- 
ra&us jurisgcntium, quam juriscivis, exfubfcquentibus 
Uuftratur fundamcntis, quaeq; fcntcntia ab omnibus rc- 
ccpta, confirmaturprimotextibusjuris, nimirum perjf. l '* u ? m 
us nutemgentium injU dc jur. nat.gcnt. (f civ. Qup loco (9n fa md 
cmptio & vcnditio cxprcfscnumeratur intcr contra<5tus fwr y£ nrrj( 
jurisgcntium.Hj"ncfcntentiam confirmat /. i'Jf^*ff*de t j 4t 
co/tfr^.fw/^Ubihxchabcnturvcrba. Fft autcm cm- 
ptio & venditio jurifgentium, &c. Hnic addc /♦ cxhocju- 
rc f. ff.de juji. &jur. Ubi cxprcfseftatuitur, cmptioncm 
fcvenditionem, locationcm,condu&ionem ,& fimilcs 
contra&us eflc jurisgcntium. Huc ctiam fachl.jurvgen- 
tiutn 7.in pr.&jf. qu* pariunt. 1. ff.de pacl . Rationes et- , 
tam ad corroborandam noftram opinionem non <Jc- 
furm (i.)QE* a adhunccontraclumpcrficiendumfufficit Mkm~i 
foluscontrahcntium cortfcnfus perj.ijnfin.ff.de contrah. tufpcrjf 
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ewpt.junclal. in venditionibut 9 . in pr. ff> J, t. ttcm I. 2. in 
pr 4 (f l. in quibuscun% 48. ff. de Oblig. fj Acl. Confcnfus 
autcni cft jurifgentium pcrl. /♦/ conventionisj.ff.depacl, 
dJ.i.Jf 2. ff.de contrah.cmdt. Ideoqs dicitur cmptio /u- 
rifgcntium, quia folo pcragitur confcnfu, qui yurisgcnti- 
lim eft d. I. i.infin. d. t. 2. Ratio hax cflc potcft. Q^iod 
cmptio civilisnon dicatur cmptio, fcd proprie mancipa- 
tio U/pianJib. 2. tit. 2. Ergo cmptio in propria iignifica- 
tioneacccpta,utctiam hoc loco accipitur, noncft juris 
civilis, fcd potius jurisgentium. 3« Rationis lococfle po- 
teft* Quod contractus cmptionis & vcnditionis origincrr* 
cxpcrit a pcrmutationc /♦ /♦ inpr* ff. de contrab. cmpt. Jam 
vcro qucmadmodumpcrmutatio eft jurifgcntium , nc- 
cclTario cxindc fcquitur. quod & cmptio <3c vcnditio ta- 
lis fit /♦/./ e fl autem emptio fflh*t.I.jurssgentium 7.ff.depacl* 
l.cx hoc jurc f.ff*de ju/l.tf jur / jus autcm gcntin inft* dc jur. 
n*t*gent.(f civiU Na furrogatum c/ufdcm cft natura:,cum 
co ciyus in locum fubftituitur <Sc fuccedit cap./urrogatum 
dc R J.in d. argj.fi cx lapidicinis J2.ff.de jur.aotj.lmperator 
> 70. jf ult. cum l. fiq. ff, dc Icgat. 2. Infupcr hanc noftram 
AMtoritd~\ fentcntiam ctiam contirmant. Bartol. in l, i.ff. h. t. Item 
te Dotto- Baldt ad Rubric. C. eod. qui dicunt hunc contractum cm- 
w»i ptionis cV vcnditionis elle/urisgcntium fimplicitcr & ab- 
folutc. ^efenbcc. in paratit. hic Vultei de cmpt. vendti. 
num. 4* /♦ d. &feqq. His bcne intcllcclis nulla fcre dubi- 
tatio cflc poflit , quin propter tot apcrtostextus,rationcs 
/uriS; & aucoritatcm aliquot Doctorum , Emprio 
& vcnditio contrachis fit /uris- 
[gcntmm# 



gutflio II. 

Ancmpt.o&venditiofic contraclus bon{ fiJcij 
Anvcroftrictijuris? 

Scntentiaillorum, qui cmptioncm & vcnditioncm 
lntcreontra&usbonxfidcLrcfcrunt,probaturprim6 va- * 
riistextibus/uris. Pro confirmanda cnim hac opinionc Vdriitese* 
facit inprimis l.domumemi f7.Jf quod /iuter%fin* ff. de con- ttufuru 
trah .emptd*confinfu fiunt z,jf item in huj . (ffin.ff.de Obl. & 
acJ* jf Aclionumzs. infi. de aflion. Quibus in locis cmptio 
& vcnditio cxprcfse intcr bonxfidci, non ftricti yuris 
cont raclus numcratur. Sccundo fcntcntia hxc llluftratur 
ficrationibusfatis abunde pcrfpicuis» i* Ratio eft<Quo-7 , ' m 
niamincontra&u cmptionis& vcnditionis, naturalisra- tmtt * 
tio ipfa bonam fidcm & xquitatem fummam poftulat 
l.firesj.Jf venditor. f.fflde atlion* cmpt* quod ctiam cx- 
pfclscprobatur per Uexemplo ff.Jf& inprimis fiiendum 
eBt*ff*d> /♦ Huc rcfcrcndus ctiam eft tcxtus in /♦ bona fi- 
dejr.ff.depofi F.tcrfindc ctiamhic contraclus cmptionis 
& vcnditionis a contractibus ftri&i >uris diftinguitur jS 
aclionum 2S* inft* de aciion, In quo / actio cmpti & vCndi- 
ti cxprclse a&ionibus bonx fidci acccnfctur» 2, Ratio- 
nislocum fubintrar» Quod rcmcdium iivc bcncficium 
/. r» C*de re/cind* vendit* locum habcat folummodo in 
contractibusbonx fidci, non vcro ftriCti yuris contraCti- 
bus , fccundum veriorcm <5c communiorcm fcntcnti- 
am» Jam vcro quod prxdichim bcncficium contra- 
£hii cmptionis & vcnditionis propriiflime convc- 
rtiat, cxtr*a_^ ulliurb dubiunL, cft , pcr rcfcripturru 
Impcratoris Dioclctiani & Maximiani m leg. fec. 
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C.derefcind.vendit. cxprcflum ; Krgo ncccflario cxindc 
^^.fcquitwsquodnon fit ftricti juris , icdpotius bonac fidci 
tmhtm contractus. Tcrtio deniq; & hxc opinio confirmarur, 
(ultomm. autoritatc quorundam Jtorum. Rccipitcnim eam£far< 
prccht*adpr. dt tit. cmpt. (f vcndit. num. 14» if*i6. (f 
fiqq. It^efinbc:. in paratit. hic dc empt. (f vcndit. Et rcliqtti 
fere omnes* Infupcr ad fincm hii/us Quaeftionis & hacc no- 
tanda vcniunt. Quod dicantur contra&us bonae fidci# 
non quod ahi conrractusfinrmalx fidci , cumin omni- 
buscontraclibus bonafidcs rcquiratur Lbonam fidem4* 
C dc Obligat* & aclion. Scd idco quod in horum contra- 
cluumactioncfivc judicio fiatcondcmnatio cx bonafi- 
dc , id eft, cx bono & xquo ctiam ultra id,dc quo in ipfa 
conventioneexprcfseacnominatim fuit aclum/ condu- 
ftor f* inft. de locat* (f ccnducl* L fid Cclfiis 6* $fi fundus /♦ 
verf.in cmptis & venditis ff.de contrah.empt* /. quia tan- 
tundcm 7*ff* denegot.gefl* Sicqrpafllm bonam fidcm pro 
natuali xquitate accipi ccrtum eft /♦ Lucius 24% adfin. Lbo- 
nafidcs ji.ff* dcpofLfi mandavero 22. Jf Julianusff mand* 
Lfi quis abficntisff dcoblig*(f acli0n.U2.Jf 2*ff*de pi recar* 
L qu<tr<?4* locat* Stri&i vero yuriscontra&us funt,in quo- 
rum judrciisfit ftricte condcmnatio, dcq; iis tanrum,qux 
iliipfaconvcntionc nominatim funt cxprefla /./?//* flipu- 
latus 116*$ Chryfigonus 2. verfipierumy. enim ff*de verb.ob- 
//>. Dubitandumigitur noneft,quin contraclus emptio- 
nis & vcnditionis magis fit bonx fidei quamftri&i juris. 

* 1 ' ' - w^m £i ix ft io In * m!Z " ; - ' ; * 

\ ]rmm vr ndiror T fi faculcjtem rci tra jendg nahf r, 

precise cogi posfic ad cradendum, anverdin- 
ccrefle pr£ftando,Iiberecur? 



Cum cffcctus contradtx cmptionis & ycnditionis in 
<o confiftat, utobligationcm mutuam pariac infi.de ob- 
'iig* qu* e* confen. Hoc cft nt vcnditor ad rcm tradcndam 
Lih / ff.de atlion. cmpt. Emptor vcro ad prctium dan - 
dum,Compclli potfitper d.Lcxcmpto tt ff.d.t Gravis hir.c, 
qtiotidiana quamvis,di(cuticnda vciut hxc Quxftio. Ego 
prius illud, quodnimirum prxcise ad tradcndum cogi 
dcbcab& rcxtibuscc rationi juris magis confcntancum 
puto.Nam Ulpiantucx Lesempt.it J inprimis z.ff.dea- 
tfion.cmpt. Rcfpondct:Venditorcmoportcre ipfam rcm \Uifen- 
prxftarefivctraderc.Atverbum OpoRTERE prxcifam 
coadionem fcu ncCcflitatcm importar, quod diiucide£™' ,f " r 
probatiu exl.i.inpr.ff.dejufi.&jur. Imo manumilitan *' m 
abeo auferiipotcn ut notat Caftrenfis ad d. /. i .ff.dc.acito-™" ' 
ntb.empt.&l.qui reftituere jttffm 68. ff.de R.V. Huic ctiam, 
acccdit quod Imp. Juft. in jf a/U autem z.verf& ad exem* 
ptum wjl. dedonat.perfpicuc tradit* Ad cxcmplum vcndi- 
tionisincumbcrcrraditionisneccflitatcmdonatori: At- 
quidonatorincccirirastcadcndi rcm donatam abfolute 
\r\Q\\\\\bit/.fi quis argcntum Sf. / fedfiquidemfin. C.dedon. 
Ergo idcm quoqj diccndum critdc vcnditorc. Maxime 
ctiam urgcttcxtus inf i. inft. de empt. & vcndit. ubi vcr- 
bum OmniModO bcnc oblcrvari dcbct. Kam l\ O- 
MNiMODO,ut tcxtus illc vult,rc5 tradi dcbct : Nulla rati- 
onc ca rctincri , & vicc cjus intcrcflfe prxftari potcrit. 
Vcrbum cnim, OpoRtET , Omnimodo, & fimilia nul- 
lam limitationcm icapiuntper/fiefuisdrgent.sf.jffidetfi 
4.C.dedonat. Hucpcrtinct tcxtusin /. none#probabilis4. 
C. de refcind. vcndit* Ad quos tcxtus ctiam affcrri poflunt 
Kationcs quxdam juris,quibus hxcfcntcntia connxmari 
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Kdtiom- po(fit. I* Qiiia invito crcditori aliud pro alio non folvitur 
busnon /. z. / i.ffMrcb* crcd. Scd rcsvcnditadcbctur cmptori, 
tonte- xanquam crcditori, Ergo ctiam illa tradi dcbct, non au- 
nmev.dif. tcm a li ud cjus loco, putaintcrcfle, invito cmptorc,lccu5 
cft,ficon(cntiat. l.Quiancmoeandcm rcm denuocitra 
'falfi crimcn vcndcrc potcft/#.2/^. adLeg. Corn.de faf/is 
juncla l.cjttoties //♦ C.de R. V. Scd Stcliionatum incurrir, 
qui remalii obligata, difiimulataobUgationc aliidiftra- 
xcrit 

Ll.ff.de crim.Jleltion. Si vcro vcnditor prarftationc 
c;'usquod intercft libcrarctur,rcmeandcm altcrivcndc 
rc pollct, quiaquod lcgc pcrmittcntc flt pocnam no mc- 
zztutt.GrachusC.ad L. Juli.de adult. Ergo vcnditor, 
rcm ut tradat, necefle habct. 3. Rationis loco clfc potcft. 
Quod in uno cxcorrclativiskfifpofitum fit , id & in alio 
diipofitum ccnfetur*r^/./w. C.df\ndi&. viduit. teU. (f 
l.fin.ff.dcAcccpt. Scdcmptor&vcnditorcorrclativefi- 
bi opponu^ir, & vcnditori compctit ad prcrium cxi- 
gcndum yc^liti a&ie /. vendit.6. C. deaBion* empt. F.rgo 
& cmptori compcrct ac"tio cmphadconfcquendumid 
quod venditumcft.Et cffcclus,ut in principio hu/usqux- 
ilionis tradidimus, contraclx cmptionis & vcnditionis in 
co confiftit, ut obligationcm muruam pariat inft. de obli- 
gat.qudexconfens. Jam vcro obligatio nihil aliud cft, 
quam Jurisvinculum , quo quis ncceflitate adftringitut 
adfolvendum/*r/>rJ;7/?. deObligat. Ergo vcnditor ad 
rcmtradcndam/. //♦/ uffide aftton.empt. Emptor vcro 
id prctium dandum compclli poecft/><rr d* Lu*f*2.ff.d.t % 
Ethxcmagnimomcnticft* Quod nihil magis bonai 
dei,quxfummaeftinhoccontra&u, congfuar, quam 
utiilud,quodintcrcontrahentcs ac)umclt, (ervcturSc 
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pra*ftetur /. cxempto //. / /. ff. de atlion '. ' empt \ Grave 
quppc cft convcntioncm & daram fidcm faJJcrcA i.ff. 
dcpaclj.t. inpr.ff.de conjl.pec. Id aurcm in cmptionc cgi- 
tur, ur rcs cmprori rradarur, ccpretium vcnditori dctur, 
d.l. //. / /.ffde atlion. empt. juncl* /2. ejufltm /♦ ff. d* 
t. Nulla ctcnim cx contraciu obligatio cft,niu* dc co,quo 
convcnitintcr contrahcntcs* At in rcvcndiraapcrredc 
rctradcndaconvcnir. Namadhoc rcscmirur, urincm- 
ptorcm transfcratur , dc coautcm quod intcrcft nihi! 
convcnit. Igirur cx rradcnda obligationc , non ad in- 
tcrelse , lcd ad rcm ipfam rradcndam agirur. j» Acccdir, 
quod nulli dolus fuus dcbcar patrocinari /. 6j.f 7.ff. \ 
pfojoci: aut tti aliria fua cfie lucrola /♦ tnpr.ff. de. dol. mal. 
^•Adrcm fac : t, quod alrcri pcralrcruminiquacondirio 
infcrripoiUt /. non dcbet 74* ff* deRcg.Jur. 7. F.t ha?c ad- 
ducipoteft, quod cxprcftc ficri nonpotcft,id racitemul- 
tominusrccipiturA (T /. ff.de inofficios. tejlam: Atqui 
Claro clarius cft id agi aur convcniri exprcfle non poflc, ' 
ncrcsvcndita ad cmptorcm tranfcar, faivo mancnrc 
ContrzCtnl.cummanu fatago. / ftn. ff. de contrah. emp.g. 
Porcft & ha:c ratio fcntcntiam noftram corrobarc. 
Quod non limplcx fjclum litinobligaronc, fcdctiarn 
darc & cum effc&u rcm vcnditam transfcrre tcnetur 
ycnditor. Quarc ficut in rcliquisdandiobligationibus, 
potcft agi ut rcs dctur /♦ fliptdationes 72* ff. de verber» obU 
Laquoquc rcsfeschabctin vcnditionc. Quamfic tcxti- 
bus & rationibus multifariis firmatam & vcrirati confcn - 
tancam fcnrcntiam ample&untur Bart. Cajlr. (f reliqui Aumks- 
DtUplertcLun* cum reccntionbus in l. /♦ ff. de aclion, emptjc autru» 
Erofl:bor%ccn:2>*flcrt*r7*cdit>2Matt* Steph. cent3.qu.6gM» 
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Elias Robcr.difp 17. Coron. 2* Vult* ad Rjsbr. h. t. num* fr. 
Borch. ad / alU inft* de donat. Ex hilecitaqj;uris funda- 
nicntis iir-mitcr & indubitate ftatuimus concludcndum 
cQc.Quod vcnditor pra-ftandointcrclfcnunquamlibc- 
rctur , ii facultatcm rci tradcnda: h abcau 

gutftio IK 

Anfineprctioemptio& veditio fubfiflerepofsit? 

Tna funt fubftantialia cmptionis & vcnditionisrc- 
quiiita. nimirum con(cnins,de ^uo efi textus in I. invcndt- 
tionibta 9< ff. de contrah. empt. Rcs qux vcncat/* necem- 
ptio 8. de contra. empt. Et prctium ccrtum l.cum in venditi- 
one ja. ff* de contrah. empt. Quae tria in hoc contraclu inc- 
undoadeofuntnccefiaria, ut li vcJ unum cx iis omitta- 
tur, contracuis pcrfcclus non iir, fcd cmptio nulla, qux 
c ria <3c naturalia dicuntur. Contra vcro emnibus iJIis po- 
fitis,cmptio pcrfccta & contracla cenlctur.Politisquippc 
univcrfis rci fubftantialibus partibus, rcs ipfaponitur. 
Atunapartc clfcntiali polita no protcnusrcs ponitur ip- 
/a.Hinc occailonc iftiushax qiudtio nata eft. An fincj 
prctio quod principalc emptionis & vcnditionis rcquifi* 
rtim cft per d. I. cum invenditionc j6 .ff.de contrah.empt* 
Contradus cmptionis & vcnditionis nuilus fit ? Amr- 
Hicfen man dum potius qnam negandum putoperpr. inft. de 
tentta cd- ew P ( * & ™xdit. Vbi ha.*c habentur verba: Prctium 
(cnuniA a utem conftitui oportct, nam nullacmptmiinc prctio 
*ff juru eflcpotcft. Item $ 1. inft. <W./i/.Surricit autcm Ci modo 
tcxultif, dcprctio convcncrit, quamvisnondum illud numera- 
tum fit pr. inft. h. /♦ /.2. / /. ff.de contrah. empt. & L 
cmftiftdcs p % C. eod. tit. Quja hoc fpcctat ad coniumma- 

tio* 



tioncm contra&us, inhiscnimimplcmcnmm &cxccu«' 
tio contraclus cft. Contraclus cnim hic lit folo <5c 
mido confcnfu , proptcr libcrtatcm utiliratcmq; com- 
mcrciorum, &maximc hujus contractus ufiraritlimi *5c 
fummencccflarii humanac focicrati.Ad corroborandam 
criam noftram opinioncm acccdit 1.2- jf t.Ucuminven- 
ditionc S<f. ff. de contrah . empt, I. empt, fidcs p. Cod, cod, tit. „ . 
Raao cflc potcft. u Qu>a cmptionis iubftantia coniiftit^ 
in prctio, & prctium cft quali anim a cmptionis Lji. dcnat. tWK 
f*C*di contrah,empt. t,etnptifdes p, C. eod, ttt. Et tradcnrc 
Papiniano inl.pacla canventa 72 ,in Jin.pr.d.t, Hti/us rari- 
onis ratio vix alia rcddi potcrir,quam quod ira intcrhomi- 
ncs proptci ufum commcrciorum rcccptum fucrit t»t,ff. 
decontrah. empt, 2. Ratio» Quia prctio rcsxftimatur.Sinc 
rc vcro( qua: mcrx appcllitaturA/./w/T.cr/ t .infin.ff.de 
contrah. empt. I. tjnpr. ff* de rer,permut, J ncc cmptio <?c 
vcnditio potcft inrclligi Unec emptio.f, inpr, ff, de contrah* 
empt. Quam fcntcntiam ctiam confirmant , multi magni 
nominis JCti* Quorum nomina fingula hic apponcrc fu- 
pcrvacancum puto. Rcm cnimmaxime illultrat Harpr* Autttitd- 
adpr,h. t. IFefenb. inparatit. de empt. (f vendit, l r ultej,dete Doctt* 
empt.tf vcnd, num.pt/o.t titf fcqq.jrumxw .Bocerus (f re-rum. 
l,quifere omnes,Qu\c\m\ hac Quacftioncitaconcludunt. 
Quod finc prctio cmptio <5c vcnditto omnino nulla fit # 

gutjlio V* 

An Furiofus & mcncc captus huncconera&um 
emptionis&venditionis cclcbrarc posfint? 

Quandoquidcmmutuo foloq; cmptoris & vcndi- 
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toris confcnfu hic contraclus pcrficitiir /. /. infin. I. in ven- 
ditionibm in pr. ff. de contrah. empt. 1.2 . in pr* I. in quibus- 
4f* ff de Oblig. Atl, Planum & cvidcns inde 
fit, quod rliriofus & mcntc captus, qui confcnfumnon 
•t^ Mti habcnt, hunc contrattum celcbrarcncqucant/. emptio- 

H<tC Ajlcr- 1 1 s* 1 t ' ■• n ■ t 

t't§ mtttur nem 2 * contrab* empt. / fed cr mente captts^. tnfttt* de 
leybm curaf - it em t obligationes y 1 . jf furiofum 12. ff.de oblig. (f aeJ. 
ipfu. junftal. innegotits /♦ /. furioft'40. ff de reg. Jur; & pleriy. 
Dd: inU ir. / fim & A iS.ff deptgn. aclion. Et non folum 
tcxtibus juris, fcdctiam rationibus fatis rirmis & perfpi~ 
cuis hxc ncgativa ftabiliri porcft fcntcntia. 1. Qiua furio- 
fus, quatenus fcilicct furiofus cft, voluntatcm non habct 
per d. l.furiofi 40 . ffl de reg. Jur» Ubi vcro nulla voluntas, 
ibi nullus confcnfus /. vellenon credttur 4* ff. de reg. Jur* 
Ubi nullus confcnfus,ibi nulla quoq; contrahitur cmptio 
& vcndirio d, /♦ in venditionibm 9, ffl de contrah. empt. vcl 
ficontrahatur,tamen hoc rit iinc cttcctu , quia conicn- 
fusadfubftantialiarcquiiita cmptionis rcicrtur,ut dictu 
in Quseftione antccedcntc , ubi dc his plura vida Ergo 
furiofus <5c mcntc captus,qui nuliam habcnt voluntatcm 
& cxinde nullum confenfum, hunc contracium cclc- 
Hatmi Drarc non P on ^ unt ' Qilj 3 furioli loco dormicntium 
\xrut , S norant ^ unl habentur/vr /♦ fi a furiofo24> in pr. ff. de 
' Oblig<& Atfion>junclxLpof]eftio appellata e3 i.Jf,furioJmj 4 
ffl de acquir* vel amitt* pojjefi. /♦ /2* ffl de reb* cred* Dormi- 
entcsvcro&ignorantcs iinc eiFeclu hunc contrachirru 
incunr. Ergo idcm ctiam diccndum crit dc furiofis. 3* 
Quicunqinaturaprohibcntur contrahcrcab illis q^oqj 
contracfcisdcbctciTe alienus. Atqui furioii prohibcntur 
natura caiere atcj; vcndcrc per d* /♦ emptionem 2, Cde con- 

tra/x 



trah. empt.juncla l.furiofi 40.ff.de reg. Jur. tcncndi cnim 
afFcctioncm non habcnt d.i.pojjepo appellata eH 1. / furi • 
ofus j .ff. de acquir.ve/ amitt.pofj. Prscdifta tamcnnonfic 
(implicitcr, fcd cum mica falis accipicnda funt* Furio(b' 
rum cnim duo funtgcncra : Quidam cnim pcrpctuum, 
nonulli intcrmiflum furorcm liabcnt /♦ emptionem 2. G 
de contrah, empt. /. cum a/iis penult. C. de curat,furio: Dc 
his qui pcrpctuo laborant furorc , vcrum cft quod ha- 
denus diximus ,quod furofi nulla llt vofuntas, nullus 
confcnfus, nullnm & fitmum animi judicium l.furiofiw. 
ffje reg.Jur,d./,/.jf furiofj, ff.de adqu»ve/ amitt, poffefi,d,l* 
2.C,de contrah.empt. Etidco non potcft contraherc, caq; 
cxpcdircquxanimj fcnfum ac/udiciu dcddcrant» At ve- 
16 iiii qui intcrmiflum furorcm habcnr, quia ccrta habct 
furoris intcrv zlh/.furiofum 9. €. qui tefam.fac. poff. Atq, 
fic in confpcchi adumbratx quictis funtJ.quod meo /!. Jf fi 
furiofo /. ff.de adquir, vel amitt. poff. poflunt intcrmiflio- 
nis tcmporc ncgotia tam pubiica quam privata reclege- 
tztcd.l, empt . i.C.de contrah. empt. /. cum alits penult. C» de 
curator.furios. Nam judicium ctiam cxcrccrc poflunt/. 
cum Pr.etor, iz.fmn autem omnes 2. /♦ cum furiojusjp. ff.de 
jf/Jic: Huic approbataefcnrcntiffi fubfcripfcruntquidam 
ron contcmncndx autoritatisintcrprcres Treut.in dijp, Autoritd 
de empt, & vendit. th, j, lit. a, fu/tei. de empt. (f vendit. te Jure 
hum. 6j. 64. cum feqq. Harprecht. adpr. h, t, num. pj, cumcnfuUt» 
tuu/tis a/iis. Concludcndum igitur, quod furiofus, qua- rM;w * 
tenus fcihcct cft furiofus, ccinftirorc adhuccon- 
ftitutus» nullo modo hunc contra&um 
ceiebrarc poflit. 
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vu 

An aliqu^s invitus cogi posficrcm fuam vcnderc, 

eciam a Principc ? 

Planccum cx prxdiftis cvidcntifllmc conftct j F.m- 
ptioncm & vcndirioncm ablq; libcrocSc mntuo contra- 
hcntium conlcnlucclcbrari non pofle, cx co dcprchcn- 
dcrcpromprimi eft ; Quod ncmo rcgularircr invitusco- 
iji qucat, rcm fuam vcndcrc, nc qu/dem a Principc. Niu* 
ccrtis quibufdam caflbus: U Uttcltamcnto ynllbs /♦ 66. ff. 
dclegat*/ . 2.Vcl rationc communionis \*/s*Jf /7.ff*deaih 
empt^. Vd utpublicxincdiarconfulatur / t /. Jf rr. ffl de 
offic4prafeii.verO.Kon dclbntenim ad hanc ftabiliendam 
necipiunt fententiam, Primo varii rcxtus juris» Facit cnim huc/» ncc 
hanc fen-quafi Publicianam 70* ff.de R*V. l.non <rquum ctt p.ff.de 
tentiam acl* rcr. amot. /♦ id qnodnoflrum //♦ ff. de R*J. /♦ invitum /r. 
*pf* l. in vendentis rjj*dudum r^.CJe contrah, emptj* ncc cmcrc 
r6. C*de jur.del .argjjnvitos rr. CdclocJ.nemo cxtcrus p.€". 
dcj udtisj .poflejjorcs r2.C*defund.t>atrim*Foftrcmo adfcr- 
tur e^rtcxtjn Lr.C>derefi.vcnd.(r l.fifraudc.6*C<depr*fc, 
long.temp.Confcr (f huc l.ficut.6 .QdcO .A*m quibustcxti- 
bus omnibusgcncraliterrraditur , Quod ncmo invitus 
regularitcrad vcndcndum&emcndum cogiqucat» Cii 
ab initio cuiq; libcrum fit contrahcrcvel non contrahc- 
rc,quoniam nullus contraclus eft finc confcnfu,ncc con- 
fcnfus eft in co qui cogitur per regulam /tiris exprcflarru 
in /♦ 4. ff. de reg* Jur* Sccundd arferuntur ctiam ab iJlis, 
qui hanc ncgativam fentcntiam tanquam vcriorcm 6c 
Ipfe jtfr«communiorcmrccipiunt, multac& varix llluftrcs rario- 
Rdttones. ncsjuris. u Ratio cifepoteft: Quodmalx fidciemptio 

nulla 



nulla fir & irrita /. U C de refcind. vendit* Arqui emptso co- 
&a cft malx fidci cmptio pcrl. u dcrefcin*vendit* F.rgo 
nulla crit prorfus invalida. 2. Quiaconfcnrirc dcbct is, 
qui cmit & vcndit /. / . infin* L in cienditionibm. p* in pr< ff. 
de contrah* empt* junfta l. 2. inpr: & L in quibmcunquc 
4$. ff.de obl. (f atl. Utraqs Pars cnim ad hunc contra- 
ctum volcns acccdere dcbet, non coattaaut invira. 
Etcnim confcnfus nifi libcr fit nihil agit, ficuti rcfcripfc- 
runtlmpp.Invitum compararc & diftrahcrc Poftulantis 
dcfidcrium , non continereyuftam caufam /. invitum it . 
C. de contrah .empt.l.nec cmereid. G dejur. deIiber.Atc[ui in- 
viti nulla voluntas , nullus proprie confcnfus cft /. velie 
crcditur ff. de RJ. Ergo 'invitusad cmcndum & vcn- 
dendum cogincquit- 3. Quia fi fimulatus confcnfus ad 
contrahendam cmptioncmnonfufricit/'' quoticnscnim 
(Imulata vcnditio contrahitur, nullacxindc obligiatio* 
nullaa&ionafcittir, fcd hu/ufmodi aclio pro nulla&in- 
tfficaci habetur Lfuff.de contrah. emp. yncceflario opus c- 
rit cxpreflb confcnfu.Atqui ad contrahcnda cmptioncm 
nihil crficit fimulatus confcnfus, quiaaliud cft cmptio- 
ncm contrahcrc/ aliud timulate duntaxat emptionem& 
vendirioncm contrahi* Cui ctiam adrtipulaturModcfti- 
nns txL /4.ff* de oblig.&acl. Contraclus inquit imagi- 
narii ctiam in cmptionibtis/uris vinctilum non obtincnt, 
c d fidcs factifimuIatur,nonintcrccdcntcvcritatc,Quod 
confirmarutDiocIctianuscV Maxiniianus /»/.*. CyiW- 
tump* eat * Vbifcributfimuiata pro infcclishabcri* Ergo 
n on /Imulato fcd cxprcflb opus crit confcnfu,qucm invi- 
tus n« n liabct.Invituscnim propric confctirc non dici» 
riuia confcnfuinihiltamcontrariucft quamcrror 6c 
tLir? ^ diftcn- 



di(scnfus/«y? per errorem if.ff. de jurudiEl.junBa Uz> ff- 
de judk.4. Quia non liulicit confcnfum cfle prxfcntcin 
iivc inprxfcns-tenipus dire&urn, fcd rcquirtur infupcr„ 
ut omnino libcr fit confcnlus, vi itaq; cxtortus nimicum 
pcr Principcm coiifcnfus, ad cmprioncm nihi] opcratur, 
Ait cnim Prxtorfe pachconvcnn,quxviautmctu ex- 
tortafunt, nonfcrvaturum/» 7. / att,Pnttor.7< ff.depaft* 
& quidcm ccrtum cft atq; indnbitatum,quod contraclus 
ciufmodi non dcbcant obfervari, cumnccboni morcs 
id patiantur» Qmaquodnoftrum cft, fincfaclo & vo- 
luntatc noftra ad alium transfcrri non poteft Uidquod 
noftrum n.ff.de reg:jur. Cuni unufquifq; fux rci fit modc- 
rator&arbitcrnon alius/. inre mandata 21. C mandaf* 
Etipfc ctiam Imp.Antoninus Pius rcfcripfit: Illibaram cfi 
fe oportcrc poteftatem dominorum in rcs fuas,ncc cuiq; 
hominum Jus fuumdctrahidebcrc tf2-inft.de hisquifui 
vel aUjur.funt. In potcftate cnim alicu/us cflc non dcba, 
quailper rapinam rcm invito domino aufcrre/» nccqua- 
fipublicianam 70* ff. de R. V. Etverius cft nc quidcm iri 
Principis poteftatc efle, invitis fubdiclis bona aufcrrc. 
Quia hoc yiiftitix cft contrarium, qux tanto pJus in Prin- 
cipencccflaria cft, quanto altior cft cminentixfuxcel» 
(itudoiW/ Andr* GetU z.obfervat. /6. Acccditquodrc- 
fcriptaPrincipumcontrayu^clicita, ab omnibusyudici- 
bus refcindcnda cflc ftatiuint Impp./. refcripta 7.C.de 
preeibuslmp.offer* EthucpcrtinctquodScvcrnstSc An- 
toninus in ore habcre foliti fucrunt; Licetlcgibusfoluti 
fimus ,legibus tamen vivimus/ fin. inft*quib: mod.teft* 
infirm.l.dtgna vox4. C* ^ e kgib* Etegrcginm eftqtiod 
Trajanus Impcrator, ad fuumPrxfcclum dixit dcgladio 
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quem i 11* tradidir. Vtquamdiu>ufte Trajanus faciaf, 
tamdiuprofc utaturgladio,iininjuitc conrrafcftringat 
Vbiltppus in Cbronie.invita Trajan. 7. Dcniq; afimili<Sc 
hxc rario adducirur. Si Dos metu promifla fit,nuluus 
momcnti cft doris promiflio /. !/♦/ fidosff. quodmct* ea* 
Ergo ll & allus bonae fidci conrraclus,metu tit initus, nul- 
lius crir momenti. Tcrtio&ulrimoautoriratcfua hanc 
Quxftioncm illuftrant. Mynfing. ccnt. r.objcrvat. j7.**t«itd'- 
Treu^ in difput* dc empt* & vendit. th.j. lit. e. Bronchorft. u D ° a *~ 
cent.z. afiert. 63* edit.2. Borcholt. part. 2. dijput.de empt/" m ' 
(f vendtt* Godofred. adU //♦ C. h, /♦ Ttraq. deretrall* in 
prafat. num. r/. Morus igirur hifcc tribus poti6imum 
fundamcnris, finalirer lic concludo. Quod ncmo invitus 
rcgularitcr ad cmendum 3c vcndcndum cogi qucat, & 
nequidcmaMagiftratu, fivc Principc» 

Vcrum fiintcr aliquos iraconvcncrir, ut quanci 
Ticiusrcma:(timavcric,tanci ficcmpcajcxprc- 
tium cenumfican vcroinccrcum? 

Cum ahrer cmptio & vcndirio contrahinequc- 
at , nili ccrtum lir & dcnominatam prcrium //. inft.de 
empt. (f vcndit. I. ecrtum eil <f. ff. de rcb* cred> U hxc vendi* 
tio 7. / hujufmodi emptio /. & jf fi quts 2.juncla Ufi quu 
fundumjj.ff de contrah.empt .Nam cmptionis fubftantia 
cx co corm*lhr ; & prcriumcftquafianinia cmprionis/,/7 
donationkj.CJe eontrah.emp.empti fides p. Qtod.tit.Et rra- 
dcnrc Papiniano inU patfa conventa72 t infin. pr.ffh.t. 
Dcquibus ubcriorcm cxplicarioncm vidc in quxitionc 
illa antccedcntc» Anlinc prctio cmptio conftarc poflir. 
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Ubi pluribus prccii qnalitas dcclaratur. Hinc indc non 
inconvcnicntur & incptc quxri potcft. An prerium illud 
quod fcmpcr nccefiarium,dcnominatum <3c certum cfie 
dcbct d. jf i. inft. de cmpt. & vendit.d.l. certum cslfi. ff.de 
reb. cred. confcrripofsir in aliqucm tcrtium ? ita utquanti 
Titius rcm xftimaverit, tanti fit cmpta ; 6c prctium ctiam 
hoc modo ccrtum llt, lrvc utrum valcat vcndifio vcl n©n 
valcat ? Ex vcteribus Ictis alii a/cntem, alii vcro ncgan- 
tcm fcntcntiam vcriorem cfle putabant» Vcruirt nos 
cumjuftinianolmpcratere eorum controvcrliam , ad- 
hibito diftinclionis fcedere dccidimus, ftatucntcs: Vt 
fubfiftat cmptio,Titio, nimirum rcrtio illo, prctium dc- 
finientc 5 non fnbllftat co non dcfinicntc, ac vel mortuo 
vel alias noicnte.Et hxc Impcratoris dccilio exrar & con- 

Defendt- fj rma tur w /. ult. C* de contrah. empt. Huic tcxtui criam ac- 
turhacdt- ccc jj t g /# tn ft m e9 d. tit. His etiam ad pkniorcm intellc&um 

fimclH i p mmes 2fm ff i ocat Robur ctiam huic diftinctioni' 

^(urU^ttx ac V* c * P otc ^ ex l-fi cott * ft fi cietas 7f; ff-P ro fif**» itcm cx 
fm ' l. multa teftamento 6. ff.de condit>& demonft, His fubfcribunr 

quoq; Ulpian.in 1.43 -tf Paulus in 1.44- ff de vcrbor.Obligat. 
confcr huc etiam l.diem proferre 27. Jf ftari autemff.de. 
recep* qui arbit. item 1.43* &l fiq<J* 44* cum l.4r.ff. eod. tit. 
Et hxc fentcnria non folum ccxribus jpfiSy vcrum criam 
rationibus/iiris egregie munira cft. 1. Quoricnscunq; dc* 
Fct ittu- ^ c j t con( jj t j 0 contraSus , toties & ipfe contraclus dcfidr 

t loncm*~ ^'fi colt * fi cietas 7f ~ ff P ro f oc - f* fi merces zs ff. locat. 
(f d, I.ftn.Ode contrah.empt.quiz conditione non cxiften- 
te, nullus cft contra&us, & pcr confcqucns nulla indc cx- 
oriri potcft adio. Jam vcro fiTitius, cujus arbitrium 
elc&umcft, nonarbitrctur,conditio contra&us dcficir. 
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Nam idipfum aclnm cft,ncaIircrcor.traaus fr, Tit : o; 
ilio tcrtio nimirum , non arbitrantc. Han* icatcntiam 
infupcr ctiam dcfcndunt. Donell. Duar. & Gifhan. inl. Per 4t 
43.ffdevtrbor.ob/igat. PetrMer.inL22.ff.de RJ.Hot- ritatem 
torn* f. obferv. 21. Goddde contrah.ftipttU cap\$. num. 17/. & jurecn- 
/fy^.Quarc cx hlcc/uristcmmoniisiiquido conftar, Ar- (ulttrum. 
bitrio tcrtii cu/ufdam, nimirum Titiiprxcisc itandum* 
Ita ut fi illc dcfiniat prctii quantitatcm quod iJlud omni- 
no ccrtum ftt,atq> ficabfqmuiladubitationcvalcrccmp- 
tioncm Jcvcnditioncm. 

gittfti* VII U 
An valcac empcio & vcndicio, fi prctii quancitas 
in liberam alccrucrius concrahencium volunca- 
cem conferacur? 

Qupniam in quxftionc pracccdcntc fatis abundcqj 
diaumriut, quodprctium in cmptionctfc vcnditionc in 
arbttrium aJicujustertii, puta Titii confcrri po6k; per 
li. m qutftione proxima antecedente alle<>atas. Hinfiiiltc- 
rius difquircndum vidcbatur , An arbitrium iJJuT, dc 
dequomododiclum fuit,adco cxtcndipofsit ut valcac 
cmptio & venditto, iipretii quantitas in Jibcramaite- 
rutrius contrahenrium voluntatcm confcratur. Puta 
quanti veiis, quanti xquum putavcris ,quanti xftima- 
vcris,habcbisc mptum ? Ncgativam fcntcntiam, quam 
communiorcmccvcriorcm Dd. dicunt , dcfcndunt et-j^t • 
iam tcxtus fubfequentcs'. Fadt huc inprimis/. quodfr- 
pe Jf. / tllud conftat 1. ff> de contrbh. empt. Quo locoadjui m. 
cxprcfle hsc invcniuntur verba, Impcrfc£um ncgo-frffr* i p . 
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tium eflc hoc modo conccptum. Quod autcmimpcr- 
fc&umcftdc jurc fubfiftcrcnon potclt, inprimisin con* 
traciu cmptionis & vcnditionis» Maximc ad rcm pcrti- 
nct /. in vendentis 17.C. de contrah.empt. F.legantcr ctiam 
hoc illuftrat l.fubhaci.ff. deobitgat. & att.juncla t.ftipu- 
latio 17. ff. de verber* obligat&yi quibus tcxribus maxima cx 

tx tdtio- partc allcgatis,hax potifiimum cxtruipotclt ratio; Qupd 

n&iu /«-ncgotium hocnon aftringatncccftitate contrahcntcs ad 
folvcndum , id quod in contrachim vcnit, & pcr confe- 
qucnsnulla fubeft obligatio. Siquidcm obligatio eftju- 
ris vinculum , quo ncccftltatcadftringimur alicu/us rci 
folvcndx pr. inftit. de vbligat* Atq; fic prorfus finc ullo 
crTc&u. Gum pofiit cmptor aeftimare, <5c rcm habcrc 
cmptam & nonhabcrc, neuterq; adimplcmcntum hu- 
;us contra&us cogi d. l.in vendentts /j. C. de contrah.empt* 
1> Quia contra&us hac rationcconccptus cxprcfte cflct 
contramodumtSc formam contrahcndi cmptioncm <3c 
Ycnditioncm /. quodfepes/. jf illud conftat /. ff. de contrah. 
*mpt.z. Quia nullum ccrtum prctium hac rationc con- 
ftituitflr, Nam plancinccrtumciTctjCum pcnes cmpto- 
rcmltatctiam viliflimumdctcrminarcprct um,imo vcl 
prorfus nuLlum quodtamcnincmptionccc vcnditionc 
Icmpcrccrtumcflcdebct/><rr/>rw«/?4 dcempt. & vendit . 
item* jf i. inft* eod* tit* l.2.Jf /♦ /♦ cum invenditione s<$. ff. de 
contrah. empt* I. empti fides 9* C. eod tit* Etfi non ntimo 
ratum fit, fcd fufficit denominatum efse /. 2* Jf 1. ff.h.t. 
autc* d.Lp.C.eod*tit. Hanc ncgativam jcntcntiam ctiam apprc- 

rridteDo* hcndit atq; dcfcndit Vu/teiadpr.h. t. num.4S. Bronchorft. 

ttotum. ccn /ur. /f m ifc e ll, controverf ajjert. 67. Harprecht ad jf /♦ 
inft.hoc tit, num* 14* cum feqq> Wefenbecc. in paratit* hic 
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^chneidevv. Duaron. eod* ///♦ & reliqui ferc mnes . Cwvn 
quibus &cgotfcconcludo, quod cmptio <5c vcnditioin- 
voiuntatcm <Sc arbritrium, altcrutrius contrahcntium 
collata , prorlus nuila fir & invalida* 

An res ab aliquo cmpta cx pecunia mea, fic mca; 

Adeoutetiamd mc vindicari pofsit? 

Magni momcnti ^a:c quacftio cft,cujus quidcm 
negativa conclulio optimedefenditur^r l.fiexea pecu- 
nia 6* Q de rei vindic* Vbi dicitur fiis apud qucm dcpo- 
liu pccuniam cmatcx ca pra:dia quaedam, ipfiq;tradita 
iint,ad ca vindicanda, non dabitur mihi,cujusfcilicet 
fuitpccunia, a&io, fcd potius emptori. Facithuc (fl-fi^c Sen- 
patruus 4. C. comm. utriuscf. lud. tfc* I. (ffi tua pe~ t cntta vc 
cuniap. C.de donat. int. vir* //xcr.Quolocohaecno-rwr dUi- 
tantur vcrba: Ftfi dc tua pccunia mancipia quacdam tur fer 
comparatae fint uxori tua:, tamcn fi citraditx unt, eo- futfiqne- 
rum dominum nonadtc,fcdad cam pertinct&c» Hllc ^w^ '* ^,a • 
xcfcrcndus cft tcxtus in J.fi pcunia patru r.juncla I. qui ali- 
tna pecunia S. & tot. tit. <?♦ fi quu alt. vel fi 6. &c» Fx 
tquibustcxtibus liquidoliquet. Qupdrcscxpccuniamea 
empta, non admc fed potius ad cmptorcm pcrtincat, 
Ita ut ncc amcquoq;vindicari poftit. Ratio dccifionis . * 
1. cxindc defumi potcft, quod rcs quae cx dotali pccunia ^ mt %^J 
tromparata cftamarito,non fit rcvcra dotalis, ncc uxon\ ^ ratic _ 
fcd mariio acquiratur Uex ea pecunu dotali iz.Cde jtcr.dou ntS j U1 u, 
J.fivecum nupfijjes ult .C.defirv.pignJiat jnanum: Ita quocj; 
xcs cx pccnniamca cmpta&compaxata, non mihi, fcd 
cmptori acquiritur J.fi ex ea pecunia 6. C* de reivind. d. t. 
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pp.ttrutu4* C. comm* utriufyjudic.d.l.ctji detuapecunia 
9. £. dc don. inter vir. eSr uxor. l.Jipecunia patrts ujuntlal. 
qui alicna pecunia 8.& tot*tit* G fi quis alter* velft.6. &c. 
Sicutinecprctium cxrcfurrivaredacrum furtivum quoq; 
dicimus /. qui vas 4$. jf ////♦ ff\ de furt. Ncc rcm p>"gnora- 
tam vocamus , qua: cx nummispignoratis cmpracft /♦ 
idenrg.7. jf ult. ff\ qui potior.pign. hab: Ncccommuncm 
uliiram appcllamus, qux ex comniuni pccunia,ab altc- 
rocxfociis, proprio nominc fxnoridatadcbctur l.jiu- 
nus 67.i.ff.pro fouo. 2. Inftar rationis ciTc potclb Quoni- 
am in dubio fcmpcr rcs cx pccunia iblvcntis cmpta pra:- 
fumitur t.z+.fffdc reb. attto/ judic.pojftd. F.rgo non mihi 
fcd cmprori, quiillamfoivir, acquiritur. 3. Rationis lo- 
cum obtincr. Quod rcs cmpta cx pccunia mca ,ad hoc 
fpccialitcr in mutuum concctfa, non iit mihirar.quam 
crcditori obligata, niii hoc fpccialircr cautum & con- 
vcntum fucrit /. quamvis ca pccunia ij . C dc pignor. & hy- 
poth. Et lvxc fentenria vcnor & frcqucntiori calculorc- 
cepraeft jttxta Sliam. Rober. dijput, 17. th.i<Bronchorjl % 
^itAtcm ceyitur - 2 ' *wn*<P<**w stjjert. 6f* edit. 2. 1 Jarprecht ad jf item 
iuncon- frfitium injl*de empt. & vendit num. i^-Cumfeqc^Uultei. 
fMitorum. adpr. injl* decmpt. frvcndit*num* 12.Cujac.lib. r.objervat* 
cap. ^.Intuitu igitur ac rationcpraediclorum fic conclu- 
do^Qupd rcsemptacxpccuniamcanonmilii,fcd potius 
cmptori acquiratur* 

gutfiio X. 

An perfe&a cmptionccV vendicinoe pciiculum 
rcivendit? ftatim ad cmptorcm fpe&et, licct 
ci rcs noadum fic tradita? 
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Quorfdiana cxpcricntia teftatur,quod inrcvcn- 
dita'& non tradita fxpe contingat periculum Idco ad 
plcniorcmintellcctum, adqucm nimirumillud fpecfcare 
dcbcar, lcx tradithancrcgulam: Utpcrfcfta venditione 
regulariter omnc commodum & incommodnm , quod 
rei vcnditx accidir, pcrrincar ad cmptorcm, ctli traditio 
nondum intcrvcncrit , & rcs cafu fortuito pcricrit» Scd 
potcfttradimclior, pctfcc~tior,<5c ubctior rcgula,cx qua 
cognofcipoflir, quando cmptio ccnfcatutpcrfc&ionem 
habcrc. Cum vcnditio fit pure f l. i. ff.de pcricuUtf com- 
mod* rcivcnd. Nam fifub conditionc fir cmptio, fiquidcm 
conditio dcfcccrit, dcficit quidcm cmptio, fcd li cxti- 
rcrit emptio pcrficitur, ac proindc illo cafu ,pcricu- 
ciilum rci , venditoris , hoc cafu emptoris d* /. ncceffario 
S. ff. d. /♦ Eaquc vcro pcndcntc, potcft dici, univcrfx 
rci intcritum vcnditoris, particularc damnum cmptoris • 
cfle d. /. neccfjario g, in fin . ffl d. t.juntla /♦ /♦ C cod* tit: J 
Ccrrx fpccici , non vcro in gcncrc vcl ultcrnative /. /-/♦ 
jf r. ff.dcpcricul.fS commod, rci vcnd. Etqux dcguftati- 
oncm non cxigir, vcl aliquid aliud , fcilicct pondus, 
menfuram &c. /♦ quod fipc jf. jf inhiff* ff.de contrah* 
cmpt. omne pcriculumpcrtinctad cmptorcm ,licct rcs 
ci nondum firtradita. Nili alitcr paclum fuerit /♦ ioff. 
dc pcricuU &commod. rci vendit» jf 3* injlitut. dc emption. 
ejfzscndition. iivc c\\\pa l,fi fundus fy.vers. nam nljiff. !o- 
cat+ mora , Calliditas tradentis intervcncrit /♦ lcihs 
12* ff*dc pcric* & commod. rcivcndit. Qux regula pri- \\ tcrt9U , 
mo omnium clariflimisc<: pcrfpicuistcxtibusyuris" illu- [ 4 recepru 
ftrariporeft. Affcrtur cnim abhis, quihanc fcntcnti- tuierurex 
am* vcntati maxime confcntancam^dcfcndunt / cum ipfistexri- 
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surrm;. injl. de empt* & vendit.item l. id quod p%H 7. I. neeef 
jarioS. Lfivendita rr. /♦ ferviemptor rd. ff. depericuL (f 
commod,reivendit. Hifcc tcxtibus etiam ad/ungunt. tcx- 
tum in l*S4.jf pen.in Lquodfiepejf.jf fi resff.de contrah.empt. 
iteml.f7.ff. cod.tit.Ad dcclarationcm hu/us quxftion s 
ctiampcrtinct Lcuminter emptorem 4.L cumfpeciem /. G 
de pericul. (f commod. rei vendit. Huc ctiam facit /. cum 
emptor f. jf ult..ff d. rejcind vendit.juncla L venditor i/.ff 
dehxred. vel acl. vendit. Quibus Iocis ctiam opitulatur 
l. ult*C.de pericuLtf commo.rei vend.Ad illuftrandam hanc 
rcgulam ctiam acccdunt/ //./ /7 .ff.de acl .empt.Lj t.ff.d.t . 
junctaI.fifiutas7S.Jf ult. ff.decontrah. empt.Po flunt ctia huc 
afterri l,ro .ff.dejur.d0tMr4.inpr.ff.defurt.Lrf.ff.de jur.dot. 
l. LuctM tr .ff. de evicl.Lult.ffde condi&.caufa dat.tfc. Harc 
prxdictaigitur rcgulamon folu cxpreiTistcxtibusyuris,fed 
ctiam rationibus pcrfpicuis fundata & cofirmata cfLRati • 
oncs a. quarc cmptionc perfe&a, pcriculum ftatim , cri- 
am antc traditioncm faftam , ad emptorcm fpectcr, hx 
Xdtioni- potillimtim cflc pofliint l Quia, qui fcntit commodum, 
kut vauu. nccclVc cft ut etiam fcntiatonusfiveincommmodum/. 
fecundumnaturam to. ff.de reg.jur.l. is quijf ult.ff. dcleg* 
prtftJ.unicaC.de caM tollend. junfto Jfj.infi. ho/tit.At 
qui adcmptorcm, cmptione pcrfccla, licctres ci non 
dum iittradita, omnc commodum , quoc! cx recmpta 
proficifci poteft pQrtinettefiejufiinianoinff eumautem 
\nfi. de empt. & vendit. Ergo neccflc cft ut ctiam i n fc rc- 
cipiat onus fivc incommodum , quod hoc loco eft pcri • 
culum rci vcnditx. 2» Vbicunq; contractus fit utnuiq-, 
contrahcntiumgratia,ibiprxterdoIum<Sc culpam nihil 
prxftatur l.fizut certo /. Jf 2. ff. commod* J. contracius 
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ff.de reg* jur. Et hoc eft quod ait Impcrator Juftinianuswi 
/ j. in verfi:. qmccjuid enim inft* dcempt. (f vendit* Atqui 
cmptionis <5c vcnditionis contrac"tus fit utriufq, contra- 
hcntium gratia d, l.fiut ccrto r. jf 2« ff. commod. d* /. con* 
tratfus 23. ff. dc reg.jur.junclo jf cum atitcm cmptio inft. dc 
cmpt. & vcndtt* Ergo vcnditorprxtcr dolum & cuJpara, 
non ctiam ad cafumqucmJibctfortuitum,& pcriculum 
prxftandum tcnctur, c< pcr confcqucns ilJud crit cm- 
prorisnon vcro venditoris 3. Rationis Joco cflc potcft: 
Quiadcbltor fpccici liberaturintcrituejus, qui antc mo- 
ram iinc culpa cjus conringit, licct rcs ncc dum tradita llt 
Ufi ex legatx 2j* ff. de verb. obligat* Itaqj cum rcs intcriit 
cafu fortuito , libcracus eft ab c/us prxftationc vcn- 
d tor , tanquam fpecici fcu ccrtx mcrcis dcbitor & rcs 
pcrit pcriculo cmptoristanquam crcditoris.-f.Loco ao 
ecdit & luvcillulrris ratio» Quod morafua cuiq? noccre 
dcbeat non alii/. /rr./. i/j.ff.dcrcg.jur. Scd cmptor in 
mora pctendi eft. quoniam peterc poteft, & rem a vcn- 
ditorc aufcrre , qwandocunq; ci libucrir, foluto tamcn 
p rctio arg. /. ir.ff. Ae reg* jur. /. r4s% ff. de ver. fignific. Rr- 
go libiimputct curnon peticrir, cur,quod fuumcflepo- 
terar , a venditorc non avocavcrir. Volcnti igitur non fit 
inyuria, (Scdamnum quod quis fuaculpa fcntit damnum 
fcntire non vidcturjuxtatritiflimum illud juris axioma 
in l.2oj* de reg.jurjx hanc lcntcntiam crcbriori calculo, 
ufuq> confirmatum , amplcctuntur IP^cfcnbecc. inparaftt. Ex con f*- 
Mynfing* Schneidevv. Giphan. (f alii inhoc Jf ncfiro Ercn- mAt *°ne_ 
chorft.cent.r.itasTiv<£aM~*afiert.SP.tffeqi^ 
cent.j. qu<tfl. 70. Trcut. in dijp. dc empt. & vendit. reti- ott9ritm 
quifere omnns. Per totcxprcflbs igitur tcxtus/uris,ratio- 
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ncs varias atq;'pcrfpicuas, & atitoritatcm quorundam 
Dd. Pcri culum rcivcnditaircgularitcr & ftatim ad cmp- 
torcm fpe&at , licct rcs cmtpori adhucnon lit tradita» 

J^utflio XU 

An jus accrefccndi tranfeat ad emptorcm hercdi • 
tatis,an vcroad ipfum (pedtet hercdcm? 

Cum cx pra:ccdentibus pareat,pcrfe&a cmptionc »5 
vcnditionc, ctiam antc rcirradirioncm j pcriculum a« 
cafum fortuitum ad cmptorcm fpc&arej Quovcu 
rcgula xquitatis obfcrvctur, par efl ur dicatur ~d cundcn 
cmptorcm vicifum commodum & cmolumcntum pcr 
tincrc id quodctiamintf S- de empt. (f vcndit. JuJJi- 
ntaniis exprefie tcflatur juncla /♦ 10* ff. de reg. jm\ Igitut 
ccmfequcntcr ncceflc cft, utyus accrefccndi tanquam 
commodum & cmolumcntum in cmptorcm hcrcdita- 
tis tranfeat» Quod & tcxtibus/uris& rationibus maxime 
n<tc qu<t~ perfpicuis probari poteft. Facit cnim huc /. 2. inpr. & Jf 
ftu tllu-P* ff* dc berq/l* ve/ ac}. vendit argL frmdus 64* ff-dc con~ 
firdtur /r<iA.fw^//JbiiraaitU]pianus.Intcrcmcntcm& vendcn- 
texubw tem hucagitur,utncq; amplius, ncqj minus/uriscmpror 
*ff ts * habeat,quam apud hcrcdcm futurura cflcr» Proindc cum 
apudhcrcdcm, ii hcrcditatcm non vcndidiflct, portio 
dcficisns futurafuiflcr,iccirco <5clianc;urc accrcfccndi, 
adhcrcditatiscmptorcm (pectarc, confcqucns cfl. Facit 
ad rcm d. 1. 2. / cum quisff^ de hered. vefacl, vendit . ltem 
dJ. 2. jf non tantum autem ff d. t. Vbi exprcfle ha*c habcn- 
rur verba. Non tantum quod ad vcnditorcmhercdis 
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pervcnitjfcd & quod ad hcrcdcm c/uscx hcrcditatcpcr- 
vcnit cmptori reltitucndum cft, & non foJtim quod yam 
ptrvcnit, fed &quod quandoq* pervenerit reftituen- 
dum crit. Rationibus ctiam harc clcgans quxftio vcnit 
dcdaranda.itQuia hercditas cft/us univcrfum/. hcreditas Rdtunit^ 
6z> ff.de. rcg.jiti >■./. hercditatis np.l. pecunU 17 S / heredi- dattfmu 
tM i.ff.Mverb.figntfic. Idcoq; hcrcditatc vcndita, fcm- &pnjfi~ 
pcr iJIud /114 venditum intclligitur, quod pcncs hcrc- c * w * 
dcm futurum clTct, tiea vcndira non ruiflct. Vt ncquc 
amplius, ncqj minus juris cmptor habcat quam apud 
vcnditorem cundcmquc hcrcdcm futurum fucrit /♦ 
2.in pr. ff. de hered. vel acl. vendit* 2» Quia cmptor 
hcrcdiratis viccm hcrcdis, atquc adco ornnia /ura hc- 
rcdiraria obtinct d. /♦ 2* / cum quis iStff. de hered* vel 
acl. irW.*Qrod fiigfur viccm hcrcdis obtinct,par cft, 
uc ficutdeficientis cohcrcdis portio ipfi accrcfcit hcre- 
di , ira & cmptori hercditaris accrclcat, & pcrconfc- 
qucns, utyam d ctum , ncq; plus ncq; minus /u- 
ris habcat cmptor,quam apud hcrcdcm niturumcf- 
Cct d% /. 2* in pr* ff* de heredtt. vel acl* vendit. Quod 
autem dixicmptorcm hcrcditaris wcm hcrcdisobrine- 
rc d. /. 24 jf c>tmquis2S*ff.d+L Hocrcfpcctu Vcadiroiis 
intcll ; gcndum cft.Nam quod ad crcdicoresattinct&le- 
gatarios, corum /uscontrahcndo dcbitor hcrcs tolJc- 
rc , autmutarc non potcft /♦ 2/. cum /♦ feq. ff. de patt. 
Ncc in aliam pcrfonam transfcrrrc obligarioncm , 
quarn adita hcrcdirate fponte fufccpit quafi contra- 
hcndo.it QujaTralatitium cft,quod is quifcntiatonus 
fivc lncommodum, ncccflc habcat , ut ctiam fentiat 
commodum Schxctuml.ficundum naturamio. ff.de req. 
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jur. jf j. inft. de empt* vendit. Arqui ad cmptorem hcrc- 
ditatis omnc damnum reipicit /. 2» jf jiuts 9. ff* de hcrcd* 
vclaclhvendit. Ergo ad cundcm lucrum quoqj rcfpkc- 
re debct, & pcr confcqucns jus accrcfccndi,( quod aTias 
cmptor acccpiilct, fi cam non vcndidiflct) ad cmptorcm 
tanquam cmolumcntum hcrcditatis hocloco ipcCtarc 
dcbet. 4»;Quia portio dcficicns, vclutalluvio , portio- 
ni, fciJicct rci, non vcropcrfonx accrcfcit, LfiTitiojj. 
in fin. ff.de ufufr.Qum crgo portioncm hcrcditatis habcat 
cmptor non venditor,illi>non vcro huic, portio dcfici- 
cns accrcfcct Lfi totam SS. ff.de adquir ve/amit.hered/. 
Papinianus 4j.ff. adSCtum.Trebcl . 5* Quia ctiam compc- 
t't cmpti aftioad acccflioncs cmptionis/. i/.jf 1? ff % dc*t~h 
empt . ctiam intcgrasA 26 cumL 27. ff. ^♦/.Quoniam vc- 
rd jus accrcfccndi cft acccflio quacdam. F.rgo cmptort 
ad acceflioncs cmptionis, fcilicct ad jus accrcfccndi 
competct actiocmpti. Cuyusprobabiiioris fententia: al- 
jutmtd- fcrtorcs ctiam funt BartoU ad L re conjuncliSp. num t 26. ff. 
U J*ft- delegat. j. Duaren.dejure aecrefc\lib. 2* cap*6. Johan.Ro- 
ionfulto- y (rt jjfr 3 animadverf. Jur* civil. cap* 42* Jrum . exercit. 
1 um non ^ t ^ ^ ^ ^ fJ Pana > e ft ^ f§ Ana > u Cerhardde- 
dorum^ ^d. 14. qutft. S. Harprecht.ad jf loca facra r.& ult.inflit. 

de empt. (f vendit. num, 2j 4 24. £/♦ cum feqq. Cum quibus ' 
yuris fundamcntis*, cx partc rccenfitis, finalircrfic con- 
dudo , quod nunquam yus accrefccns, ad vcndi- 
torem hcreditatis,tanquam ipfu m hercdcm, 
fcd potius ad cmptorcm fpc- 
ctare debcat* 



gu«flio XI U 
An concraflus empcionis & vcndicionis rcfcin- 
di pofsic, il in co l^ilo fic ulcra dimidium \ 
Qupniam omnium cftanimus , vili cmcrc,& carc 
c,ftcundumLfivo!untate$.C*<l e refcind.venditj. 
itemfipretium 22. / Jin. ff.locat* Hinc occaflbnciftiusvc- 
nuftaharcquacftio ,non intcmpcftive hic movctur. An 
cmptioni& venditioni ftandum lit. fiincapars altcru- 
tra contrahcntium , ultra dimidiam/uftiprctiilxdatur. 
Vciuri li vcnditor rcm, ccntum aurcis]dignam, minus 
quinquagtnta,puta48.aut49. aurcis vendidcrit? Quod 
onininoncgandumputo, proprcr cxprefllim tcxtum & 
bcncrkium ac Imperatoribus, Dioclctiano & Maximia- 
no conccfliim /. z.C%de refcind. vendit.Cui addatur d, Lfi rro y AtMr 
-voluntatetua s% C. de refiind.vendit, Ubi hic inveniuntur j rff ^ n( - Cm 
vcrba,quod non facilehic contra&usrcfcindidcbeat tu per le- 
niii intciccdat inco la:iio ultra dimidianyufti prctii Lgesipft^ 
Ji dolo adverjarii f. G d.t. l.3d.ff. de verbor.obltg.L S4> 
fi. de tontrak. empt. Ubi acontrario fcnfu argumcntari 
licct arg.L6i.$ z, ff.de jur.doti t arg.l.7J.Jf fi centum ffJe U~ 
gat.z.L Lutius 3S.ff.familercift. Prxtcr tcxtus ctiam ratio- 
ncsyurisarrcrripollut. i. Quianoriflimumcftin omnibus ?trrttt +. 
xquitatis potius,quaftricliyurisratione habcndam l.fU- uesjuiU, 
cuit S.C.de judic. Jusqj noftrum artcm boni & xqui cflc/» 
/. inpr.ff.de jujl (f jur. jtquitati !autem illud prxcipue 
con vcnit, nc in vcnditionctam immodicalxfio fuftmc- 
atur, & fublata artc boni & xqni, nihil cft rcliquum ,quO ' 
n cgoria hominu re&e cxplicari dcflniriqj poflint ? Igitur 
proptcr fummamillamxquitatem,qux maximcin hoc 
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contrachi vcrfarur , & hinc bonx fidci cft, cnormis ifta 
Ixtio refcindcnda, crit* 2* Qnia fi immodica ifta Jxlio 
conccdcrctur clVctcontfa bonum publicum, nam hu/us 
frcqucntiflimi contractus iniquitatc, una pars gencris 
humani cxhaurirctur» Rcipublicx autcm intcrcft quain 
ditiillmos habcrc civcs argj fin> inft. dehis qui (ui vel 
ali.jur.funt. 3» Quianatura huyus contrachis fuadet, ut 
tam cmptor quam vcnditor fcrvctur indcmnis /. debet 
27. m fin> ff\de ttdd. cdiB* junclaK intrajp. ff. dc minor. 
Hac vcro rationc illarcgula non obfcrvarctur liob im- 
modicam illam lxfioncm contractus rcfcindi nonpof- 
lit 4. Quia dolushunccontra&um ilifpcclum facit / 
fraudcmj. in fw> infl . qui & ex quib. cais man. /, palam cFl . 
2.$ fiquitur /• ff* dedol. except. Quando vcrd vcndiior 
dcccptus cft in vcnditionc, non cft abfqj dolo.dd, II. Igi- 
tur nccclfc cft, ut fuccurratur vcnditori dcccpto pcr 
bcncncium & privilcgium in I2. C. dercfcin. venditionc 
cxprcflum, 5. Quiancmo lucraridcbctctim altcriustfa- 
mno , & vicc verfa ncmo damnum fcnrirc debet, per 
altcriuslucrum/. 1 jnpr.ff.de. dol.maU 1.6. jf l.ff.deju,. 
dot. Si vcrolxlio cnormiscx: immodica conccdcrctur, 
r c<uila hxc qux dcfccntit cx xquo & bono pcrd.l. 6 < 2« 
ffd. ^omnino violarctur, quia vcnditor pcr Jucrum cm- 
ptoris magno afficcrctur dairiho* Et hxc fcntenria 
tanquam vcritati maximc confcntanea/non fojumtcx- 
tibus juris , rationibus& fundamcntis pcrfpicuis , vcrum 
per Auto- ct , Am ailt oritatc quorundam Clariflimorum ICtorum 
rtuu Y)o- n j ntur Recipit cnim hanc opinioncm fupra traditam 
ttmm. n arprec fo a j $ ult. inflit, h< tit, num. 40. Matth* Steph* 
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deempt. (f vendit. £? reliquL Cum quibus <3c cgo flncm 
impono huic quazftioni ftatucns , cmptioncm & vcn- 
ditioncm rciqndendam ciTc, fiin calxlioimmodicatSc 
cnormis intcrccdat. Dicitur autcm hoc loco immo- 
dica & cnarmis Ixlio ilia , quarcft ultra dimidium yufti 
prctii/. 2. C. de de /efcmd.vendit^ 

gvafttb XIII. 

Numquidbencficmmin J.2.C. dc refcind. ven- 

dic.ab <mpcratoribusconceflLm,ctiamincm* 

ptorc loctim habeat? 
Contiovcrtitur ab Intcrprctibus. An bcncficum 
d.l. 2. C. dc rcicind. vcndit. quod vcnditoritribuitur /. 
fivd/untate tuaf*C de refcind* vend. ctiam in cmptorc, 
ultra dunidiamyufti prctii Ixfo, locum habcat? F.t quam- 
v.s alquicontcndant,bcncriciumiftud ad cmptorcmno 
eflc extcndendum: Communcm tamcn fcntentiam cgo 
non ulqs adeolcvibus rationibus mbtus, motus,' verio- 
rcm cflc ccnfco , quodnimirumprardiclum bcncflcium 
hoc ad emptorcm quoq; rcfcrri dcbcat: F.t intcr alias 
primo loco hax affcrtur ratio. Quja in corrclativcjop- W.ff tfler- 
poiitis,/usindubitatu cft, ut quod m uno ftatuitur, idcm ttoprove- 
ettani ltatuatur in altcro/. legem Juliam fin. C. de indicl. rtori 
viduit. toHend. /♦ fiquis /. C de cupr* Atqui emptor <5c ' 4 e 
vcnditor corrclativc fibi opponuntur. Ergo quod 
rcceptum cft in venditorc , rccipicndum ctiam in 
c nptorc. Illuftrat hanc quxftioncm 2. Quia na- 
tura hujus contractus fuadct,ut tam cmptor,quam 
vcndtior fcrvctur indemnis /♦ debet 27. in fin. jf* de 
*dil. edicl* l.intra 39* Jf /♦ ff.de minor* Ergo cxindc 
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tam cmptori ultradimidium Ixfo quam vcnditori hoc 
bcneUcio fuccurrendum crit. S- Quja licur apotsal tcr u- 
trisq; fclc inviccm circumfcribcrc jure naturali pcrmit- 
tirur/. inca.itf.jf idem Pomponiw penult. ff. de mtnor./un, 
Bal item/i pretio22. jf (tucmadmodum fin.ff. locat. Ira & ifl 
his> in quibus rationc circumfcriptionis, aut altcrius cati- 
fse, vcl rcfcifsiocontradtus fit,vel adverfus cum rcftiturio 
datur,<Scalitcr quoquo modo fubvcnitur, tam empto- 
ribusquam vcnditoribus , fivc ma/oribus livc minori- 
bus, xqualitcr lcgc fuccurritur/. Julianus fj.fjt venditor 4* 
cum / feqq. ff. de aclion. empt. I. y. (f l. cum emptorf. ff. de 
refctnd. vendit. 4» Quia ubi cadem cft Ixfionis ratio,ibi 
idcm /us quoq; ftatui dcbet l.qutdum p. $ nummularios 
2 ff. dc edend. I. illud cjutffitum 32* ff t ad feg. AejuV. /. ,j Titio 
10 S* ff. de verb. oblt^. l.in omnibus cats ts.fflde fLL Atqui 
cu pri\ ilcgium d.l.l.C. dcrcfcind.vcndir.non pcrionalc 
llr, fcd vcnditori idcirco triburum, quod is nimium \xfa$ 
fucrit, cum non vcnditori diclum rcmcdium compctar, 
quoniam vcnditor eft, fcd quid lxfus, quia deceptuscfti 
lcquitur indc quod idcm etiam cmptori, li nimium Isfus 
fucrit, fitindulgcndum* 5. Quiaprxdi&um iJlud bcncfi- 
cium cx humanitatc prorluxille patcfcit ex dj 2. vers. hu- 
manum cft Q. de refcind. vendit. Atqui longe humanius eft 
cmptorifubvcnirc quam vcnditori. Siquidcm vcnditor 
circumfcriptus habct, quod fibi imputct, cur eam vili lc- 
viq, prctio remfuam diftraxcrir: Cum valoris iftmsrci 
notitiam habcrc prxfumatur /. quisquis ir+ Q derejcind* 
vendit. Volcnti igitur Sc fcicntinulla poreft ficri in/uria. 
Emptoriveronihil talcquid imputari potcrit, cum non 
fcicntiamfcd ignorantiam in fac^srcbusq; alicnisprae- 
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